
NOTICE TO END USER:  CAREFULLY READ THE FOLLOWING LEGAL AGREEMENT.  USE OF 
THE SOFTWARE PROVIDED WITH THIS AGREEMENT CONSTITUTES YOUR ACCEPTANCE OF 
THESE TERMS.  IF YOU DO NOT AGREE TO THE TERMS OF THIS AGREEMENT, PROMPTLY 
RETURN THE SOFTWARE AND THE ACCOMPANYING ITEMS (INCLUDING WRITTEN MATERIALS 
AND CONTAINERS) TO THE LOCATION WHERE YOU OBTAINED THEM FOR A FULL REFUND.

VYOPTA INCORPORATED
End User License Agreement

License.  The term “Software” means all Vyopta Incorporated (“Vyopta”) and third party (“Supplier”) 
software provided to you with this Vyopta product, and includes any accompanying documentation (the 
“Documentation”).  The term “Software” also includes any updates of the Software provided to you by 
Vyopta at its option.  Subject to the terms of this End User License Agreement (this “Agreement”), 
Vyopta grants to you, and you accept, a personal, non-exclusive and nontransferable (except as set forth 
below) license to use the object code version of the Software on a single computer (the “License”).  The 
Software is “in use” on a computer when it is loaded into the temporary memory (i.e. RAM) or installed 
into a permanent memory (e.g. hard drive, CD-ROM or other storage device) of that computer.  You may 
make a copy of the Software for backup or archival purposes only, so long as Vyopta’s copyright notices 
are reproduced on such copies.

2. Limitations on Use.  You may not copy, rent, lease, sell, sublicense, assign, loan, time-share or 
otherwise transfer or distribute copies of the Software to others, except as set forth in this Agreement.  
You may physically transfer the Software from one computer to another provided that you do not retain 
any copies of the Software, including any copies stored on a computer.  You may permanently transfer 
this License to another user, but only if you transfer or destroy all copies of the Software, and the 
recipient agrees in writing to be bound by all the terms of this Agreement.

You agree that you will not decompile, dissassemble or otherwise reverse engineer the Software, and 
you will use your best efforts to prevent any unauthorized third parties from doing so, except to the extent 
that such restriction is expressly prohibited by applicable law.  You may not modify, adapt, create a 
derivative work, merge or translate the Software without prior written consent of Vyopta.  

b. Specific Suppliers may be identified in the Documentation.  You agree to any additional terms 
and conditions specific to particular Suppliers or products, as described in the Documentation, which are 
incorporated herein by reference.

3. Intellectual Property Rights.  You acknowledge that Vyopta retain exclusive ownership of all 
copyrights, trademarks, patents and/or other intellectual property rights in and related to the Software.  
You are not granted any rights in the Software other than the license rights specifically set forth above.

4. Term and Termination.  The term of this License shall be for the period of time specified in the 
purchase order to Vyopta.  This License automatically terminates if you fail to comply with any of the 
terms and conditions of this Agreement, Documentation or the purchase order.  You agree that, upon 
such termination, you will destroy (or permanently erase) all copies of the Software, or return the original 
Software to Vyopta.  You may terminate this License at any time by destroying the Software and any 
permitted copy.  

5. Limited Warranty and Limited Remedy.  Vyopta warrants to the original end user purchaser only 
that the Software as delivered at the time of purchase will substantially conform to the Documentation, 
and that the original Software disk, if any, and Documentation are free from defects in material and 
workmanship under normal use, for a period of ninety (90) days from the original end user’s purchase 
thereof (the “Limited Warranty Period”), provided the Software is used with compatible computer 
hardware and operation systems.  This limited warranty is void if failure of the Software has resulted 
from accident, abuse or misapplication.  Vyopta’s entire liability, and your sole and exclusive remedy 



shall be, at Vyopta’s option, either to (a) correct or help you work around or avoid a reproducible Error, (b) 
replace defective Software or Documentation or (b) authorize a refund, so long as the Software is 
returned with a proof of purchase within ninety (90) days of your date of purchase together with a brief 
written statement describing the alleged Error.  An “Error” is a defect in the Software that causes it not to 
perform substantially in accordance with the limited warranty set forth above.  Any replacement Software 
will be warranted for the remainder of the original warranty period only.

6. No Liability of Suppliers.  You acknowledge that your rights under this Agreement, in the nature of 
warranty or otherwise, are solely against Vyopta.  NEITHER VYOPTA NOR SUPPLIER MAKES ANY 
WARRANTY, ASSUMES ANY LIABILITY, OR UNDERTAKES TO FURNISH TO YOU ANY SUPPORT 
OR INFORMATION CONCERNING SUPPLIER’S PRODUCTS OR ANY PORTION OF SUPPLIER’S 
PRODUCTS.  You hereby release all Suppliers from any claims, damages or losses arising from the use 
of their products regardless of the form of action.  

7. Disclaimer of Warranties.  EXCEPT AS SPECIFICALLY PROVIDED ABOVE, THE SOFTWARE IS 
PROVIDED “AS-IS”, WITHOUT WARRANTY OF ANY KIND.  ALL OTHER WARRANTIES ARE 
DISCLAIMED, WHETHER EXPRESS, IMPLIED OR STATUTORY, INCLUDING BUT NOT LIMITED TO 
WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, 
NON-INFRINGEMENT OR THAT THE SOFTWARE’S FUNCTIONS WILL MEET YOUR 
REQUIREMENTS OR THAT ITS OPERATION WILL BE UNINTERRUPTED OR ERROR FREE.  
EXCEPT AS SET FORTH IN THIS AGREEMENT, THE ENTIRE RISK AS TO THE QUALITY AND 
PERFORMANCE OF THE SOFTWARE IS WITH YOU.  IF THEY PROVE DEFECTIVE AFTER THEIR 
PURCHASE, YOU, AND NOT VYOPTA OR ITS SUPPLIERS, ASSUME THE ENTIRE COST OF 
SERVICE OR REPAIR.  If a disclaimer of implied warranties is not permitted by law, the duration of any 
such implied warranty is limited to ninety (90) days from the date of purchase by the original end user 
purchaser.  Some jurisdictions do not allow the exclusion of implied warranties or limitations on how long 
an implied warranty may last, so such limitations or exclusions may not apply to you.  This limited 
warranty gives you specific legal rights, and you may also have other rights which vary from jurisdiction to 
jurisdiction.

8. Liability Exclusions and Limitations.  IN NO EVENT SHALL VYOPTA OR ANY SUPPLIER BE 
LIABLE FOR ANY INDIRECT, SPECIAL, INCIDENTAL, EXEMPLARY OR CONSEQUENTIAL 
DAMAGES OF ANY KIND (INCLUDING LOST PROFITS, LOSS OF DATA, LOSS OF USE OR 
INTERRUPTION OF BUSINESS), OR FOR LEGAL FEES, ARISING OUT OF THE USE OF THE 
SOFTWARE, REGARDLESS OF THE FORM OF ACTION, WHETHER IN CONTRACT, TORT 
(INCLUDING NEGLIGENCE), STRICT PRODUCT LIABILITY OR OTHERWISE, EVEN IF VYOPTA HAS 
BEEN ADVISED OF THE POSSIBILITY OF SUCH DAMAGES.  IN NO EVENT WILL VYOPTA’S 
AGGREGATE LIABILITY HEREUNDER EXCEED THE LICENSE FEE PAID BY YOU.  This limitation 
shall apply notwithstanding any failure or inability to provide the limited remedies set forth above.  Some 
jurisdictions do not allow the exclusion or limitation of incidental or consequential damages, so the above 
limitation(s) or exclusion(s) may not apply to you.  

9. Export Restrictions.  You acknowledge that the laws and regulations of the United States restrict 
the export and re-export of certain commodities and technical data of United States origin, including the 
Software, in any medium.  You agree that you will not knowingly, without prior authorization if required, 
export or re-export the Software in any medium without the appropriate United States and foreign 
government licenses.

10. Severability.  You acknowledge and agree that each provision of this Agreement that provides for a 
disclaimer of warranties or an exclusion or limitation of damages represents an express allocation of risk, 
and is part of the consideration of this Agreement.  Invalidity of any provision of this Agreement shall not 
affect the validity of the remaining provisions of this Agreement.



11. Data Rights.  You should be aware that Vyopta’s Software contains functions for collecting 
information related to your use of the Software.  Vyopta may also collect and track non-personally 
identifiable information about you including but not limited to your IP address, the type of hardware you 
use and the type of browser you employ.  Vyopta reserves the right to compile, save, use within the 
scope of Vyopta’s activities, and analyze any and all of your data (registration data, and use history).  
Vyopta intends to use such data for internal purposes only, including without limitation for the purposes of 
responding to your requests for information and for contacting you and to improve Vyopta’s products and 
services.  Vyopta may provide aggregated statistics about your use of the Software to third parties, but 
such information will be aggregated so that it does not identify a particular individual or company.

12.  Government Use.  If Customer is a U.S. government entity, it acknowledge that any Services 
provided are “Commercial Items” as defined at 48 C.F.R. 2.101, and are being provided as commercial 
computer software subject to the restricted rights described in 48 C.F.R. 2.101 and 12.212.

13.  Assignment.  This License or any rights under this License may not be assigned by you without 
the prior written approval by Vyopta.  Any attempt to assign or transfer this License without Vyopta’s 
written consent will be deemed null and void.

14. General.  This Agreement represents the entire agreement between you and Vyopta concerning the 
Software and this License and supersedes all prior written statements, proposals and agreements relative 
to its subject matter.  This Agreement may be modified only by a writing executed by a duly authorized 
representative of Vyopta.  No Vyopta dealer or sales representative is authorized to make any 
modifications, extensions or additions to this Agreement.  This Agreement is governed by the laws of the 
State of Texas as applied to transactions taking place wholly in within Texas between Texas residents 
without application of its conflicts of law principles.  The United Nations Convention on Contracts for 
International Sale of Goods is specifically excluded from application to this Agreement.
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